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Can Company 
Indemnities and 

D&O Really Protect 
Directors?

lEE KIM ShIn

The global rise of shareholder activism has been paralleled by increased 
regulatory attention.

This has created an environment under which board performance 
and corporate governance have come under unprecedented scrutiny, 
while directors face ever increasing risks of personal liability for 
financial or corporate governance lapses.

Under such conditions, is it any wonder that directors are 
demanding from companies the maximum protection by way 
of contractual indemnities, or directors and officers liability 
insurance (D&O)?



202

BOARDROOM MATTERS VOluME III

A company may be willing to offer broad indemnities, but 
these cannot be freely negotiated because of restrictions in the 
Companies Act.

Similarly, D&O policies are subject to market norms, and 
monetary and time limits. More to the point, certain risks are 
simply uninsurable.

This article will explore the permitted scope of D&O 
policies and indemnities in the context of recent changes to the 
Companies Act.

COMPAnIES ACT

With two exceptions, the Companies Act prohibits a company from 
exempting or indemnifying a director from any liability arising from 
any negligence, default, breach of duty, or breach of trust.

The first exception allows a company to provide third-party 
indemnities to its directors for liability incurred to a person other 
than the company.

An example is liability for shareholder class actions; another 
example would be legal expenses incurred in defending civil or 
criminal proceedings and regulatory investigations or actions.

Because legal costs cannot be recovered against the prosecution, a 
third-party indemnity is of significant value to a director who is charged 
with a criminal offence but is subsequently found innocent.

The Airocean case is an example where directors were involved 
in protracted criminal proceedings to defend themselves for the 
company’s failure to announce certain information and were finally 
acquitted of the charges.

The Companies Act, however, imposes limits on third-party 
indemnities, and these are discussed further below.
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The second exception is that companies may purchase, at their 
own cost, D&O insurance to cover liabilities that arise from a 
director’s negligence, default, and breach of duty or trust.

That said, it should be noted that liabilities arising from a director’s 
fraudulent or dishonest conduct, and criminal fines and civil penalties 
imposed by regulators, are uninsurable on the simple basis that such 
insurance is contrary to public policy.

ThIRD-PARTy InDEMnITIES 

AnD DEfEnCE funDIng

The Companies Act expressly prohibits a company from indemnifying 
a director against:

Criminal fines and civil penalties imposed by regulators;•	
Liabilities incurred in defending criminal proceedings in which •	
he is convicted; and
Liabilities incurred in defending civil proceedings brought by •	
the company or a related company in which judgement is given 
against him.

If a conviction or judgement is given against him, the director must 
repay any loans the company made to him to meet any of these 
liabilities.

When it comes to defence funding, a D&O policy is a useful 
supplement as coverage normally extends to defence costs in criminal 
or civil proceedings as well as regulatory investigations and inquiries, 
even if the defence is ultimately unsuccessful (unless, of course, these 
costs are excluded by the policy).
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CORPORATE gROuP

When someone is appointed as a director in a subsidiary by the 
parent company, or in a joint-venture company, he should consider 
obtaining an indemnity from the parent or his appointer. This is 
permitted under the Companies Act, although subject to the same 
restrictions discussed above.

The D&O policies of many companies also cover a director 
within the corporate group, which includes subsidiaries. However, 
they normally exclude associate companies and companies in which 
the parent has a minority interest.

It is therefore prudent for the director to obtain an indemnity 
from his appointer or ensure that he is covered under a D&O policy 
of the joint-venture company or associated company.

InSuRED VERSuS InSuRED ExCluSIOn

It is common for a D&O policy to exclude coverage when a director 
is sued by the company or other insured person.

This standard exclusion is due to the concern over the 
independence of claims brought by one insured (for example, 
the insured company) against another insured (the director of the 
company that is suing).

The breadth of the “insured versus insured” claim exclusion 
depends on the terms; there have been instances where insurers 
have shown a willingness to negotiate coverage.

In this regard, a director should also find out whether the 
company’s D&O policy covers liabilities arising from a derivative 
action commenced by shareholders “on behalf of the company”, 
or an action by a court or creditor-nominated liquidator of 
the company. ■




